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Legal Summary

The Centers for Medicare and 
Medicaid Services (CMS) issued 
the “final rule” https://www.cms.gov/
newsroom/fact-sheets/calendar-
year-cy-2023-medicare-physician-
fee-schedule-final-rule for the 2023 
Medicare Physician Fee Schedule on 
November 1, 2022. The document is 
almost 3,000 pages long, and covers 
countless topics in exhaustive detail, 
but for purposes of this article we are 
going to focus on just two:

 
1. �The physician pay cut imposed by 

the Medicare Conversion Factor 
reduction, and
 

2. �The final shared/split service  
billing rules.
 

Physician Pay Cut

As most of you already know, 
Medicare physician payments are 
primarily based on the relative value 
units assigned to each Medicare 
covered service by CMS, i.e.:

 
1. Work relative value units (WRVUs) 

2. Malpractice expense units 
 
3. Practice overhead units

The units are added together and 
multiplied by the Medicare conversion 
factor, i.e., a dollar value determined 
by CMS to arrive at the total payment 
for each service. Just as an aside, for 
productivity purposes, most employers 
and hospital systems measure 
productivity based on just the WRVUs, 
excluding the other two components.  

The WRVU system was 
implemented by CMS in 1992, and it 
has always contained a mechanism for 
determining total Medicare payments.  
Since that time, there has been a 
constant struggle to control the total 
Medicare physician expenditures 
within a budget risk corridor, and the 
governing factor was the Sustainable 
Growth Rate (SGR) budget process, 
which was designed to decrease the 
dollar value of the conversion factor 
if physician volume exceeded the 
budget projections and increase the 
conversion factor if total volume was 
below the corridor parameters.  

As might be expected, once each 
service was paid based totally on 
volume, then volume increased faster 
than projected, especially when 
hospital systems began mandating 
WRVU productivity thresholds and 
paying incentives and bonuses 
based upon WRVU production.  The 
ever increasing expense is one of 
the reasons many systems are now 
continuing to quality-based payments 
rather than pure volume-based 
payments.  

Some of you may recall the almost 
constant annual battle in which 
Congress postponed the impending 
physician fee schedule cut, because of 
the unacceptable reductions baked into 
the Sustainable Growth Rate formula.  
The annual decisions to postpone the 
required SGR reductions resulted in 
ballooning future pay cuts.  The SGR 
was finally repealed in 2015, at which 
time the projected pay cut would have 
been 27.4 percent, and replaced 
by a new formula designed to pay 
productivity incentives when combined 
with identified quality factors.  

However, the budget sequesters 
mandated by the 2010 Statutory Pay-
As-You-Go-Act (PAYGO) coupled with 
the impact of the passage of the $1.9 
Trillion COVID-19 relief package in the 
American Rescue Plan has raised  
new problems. 

For 2023, CMS is proposing a 
decrease in the conversion factor 
from $34.61 per unit to $33.06 per 
unit; this is a reduction of $1.55 per 
WRVU, which is approximately a 4.5 
percent decrease, across the board 
for all specialties.  CMS attributes 
the reduction to a combination of the 
“statutorily required CY 2023 update 
of 0 percent” and the expiration of last 
year’s “5 percent stopgap” measure.

Just as in past years, organized 
medicine is lobbying lawmakers to 
postpone these reductions.  The 
AMA immediately issued a statement 
labeling across-the-board reductions 
as an “ominous reality”.  However, 
as already demonstrated by past 
experience, simply postponing the 
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reductions only exacerbates the future 
reckoning.  Repealing SGR in 2015 
was touted as the “permanent fix”.

 
Shared or Split Service Billing

CMS first proposed to recognize 
split E&M visits in facility settings, when 
part of the service is performed by 
both a physician and a non-physician 
practitioner (NPP) who are both of the 
same group, in July of 2021.  Although 
CMS delayed the implementation of 
this rule for 2022, the 2023 Medical 
Physician Fee Schedule (MPFS) 
proposes to implement the shared visit 
billing for 2023 and thereafter.  

The essence of the rule is that an 
E&M visit in a facility is to be billed 
as performed by the practitioner, i.e., 
either MD or NPP, who provided the 
substantive portion of the service, 
and the responsible billing entity 
can choose to define substantive 
performance based upon either 
(1) time or (2) the practitioner that 
performed the medical decision 
making, the physical exam, or the 
history and physician, based upon 
whichever of those components 
selected by the billing entity as the 
indicator of the substantive portion.  

Note that this applies only in facility 
settings; billing in the office setting 
allows 3 separate circumstances in 
which shared services might occur:

 
1. �By the physician when performed  

by the physician,
 

2. �By the physician and any other 
qualified person in the physician’s 

office if performed in accordance 
with the incident to rules, i.e. the 
physician is physically present in the 
office to supervise and take over the 
care of the case if necessary, and
 

3. �By a nurse practitioner or physician 
assistant at 85% of the physician  
fee schedule.

Physicians employed by systems 
which also provide NPP coverage, as 
most do, must be aware of the impact 
on their individual productivity when 
the system elects to be facility E&M 
services as if performed by the NPP.  
Furthermore, the shared service rules 
ostensibly require that physicians and 
NPPs practicing in facilities must be 
treated as being in the same group in 
order to provide and bill for  
shared services.
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