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Lawsuits happen. Whether anticipat-
ed or totally unexpected, disagree-
ments arise between a company and
its customers, suppliers, employees,
insurers, lenders or anyone else
with whom the company interacts.
Disagreements that are not amicably
resolved early on often harden into
lawsuits. In turn, any lawsuit can
cause disruption at some level of a
business operation. Thus, most busi-
nesses want to avoid that type of legal
entanglement.

Sometimes, avoidance is just not
possible. When the legal process
is invoked, the time has come to
consider substitutions for full-scale
litigation, generally referred to as
Alternative  Dispute  Resolution
(ADR).

Alternative Dispute Resolution

There are three common types of
ADR: early neutral evaluation (ENE),
mediation and arbitration. Each has
unique attributes that may afford
the parties an opportunity to recon-
cile their disputes and save the time,
inconvenience and expense that
accompanies litigation. ENE can be
useful once a case reaches court.
Mediation and arbitration can be
invoked at any point in the contro-
versy, even before a complaint is filed,
if all parties agree.

Litigation

Here is a hypothetical, abbreviated
description of the litigation process:
A disagreement over performance of
a contract arises, then a complaint
1s filed and summons is issued that
compels a response to the complaint.
At that stage, there could be a variety
of motions filed, trying to dismiss the

complaint or limit its scope, but most
complaints survive long enough so
that an answer is filed. If it has not
already begun, discovery will ensue
for both sides to learn facts to sup-
port their positions, and in many
instances, to find experts to opine on
more technical aspects of the issues.
Discovery can be onerous and expen-
sive and may even require every item
of electronic communication to be
put on hold while efforts are made to
ascertain whether any of the commu-
nications are relevant to the dispute.!
At the end of discovery, additional
dispositive motions, such as a motion
for summary judgment, may be filed
and possibly delay trial until decided.
Throughout the suit, a variety of
appearances in court will be required,
and all of them must be attended by
a lawyer for the company because,
with very few exceptions, a company
cannot represent itself in court and
must have counsel.? Eventually, if the
matter is not resolved consensually,
a trial will take place. Trial may be
before a jury or a judge who serves
as the sole fact finder.

All of this takes time, money, and
serious concentration by a business’s
officers, agents, employees and rep-
resentatives who, while they continue
to be engaged in their regular jobs,
must confer with the lawyer, search
for and provide documents, and pos-
sibly prepare for deposition and trial
testimony. When all is taken into
account, seeking a result that can
end the litigation seems a worthy
exercise, even though there is usually
a cost involved that would not apply
to a court proceeding. That is, using
neutrals who are not sitting judges
or acting pro bono are retained and
paid by the parties.



Early Neutral Evaluation

Once an action is started in court, parties can invoke
ENE, which has a limited function designed to help
move the case forward to settlement or litigation. ENE
1s defined by the American Bar Association as: “a
process that may take place soon after a case has been
filed in court. The case is referred to an expert, usually
an attorney, who is asked to provide a balanced and
unbiased evaluation of the dispute. The parties either
submit written comments or meet in person with the
expert. The expert identifies each side’s strengths and
weaknesses and provides an evaluation of the likely
outcome of a trial. This evaluation can assist the parties
in assessing their case and may propel them towards a
settlement.””

ENE is invoked early in a case, but not necessarily
in the absence of all discovery. A typical ENE utilizes
a neutral who has some expertise in the subject matter
of the suit but who is not involved in the litigation. The
neutral will review evidence and written submissions
and listen to arguments that the parties contend will
provide an advantage for one side and disadvantage to
another. The neutral will then provide an assessment
of each party’s case, both the strengths and weaknesses.
The parties will use the assessments in several ways,
usually to focus discovery and to prepare and evaluate
settlement proposals.

Mediation

Mediation is a more common tool chosen by the
parties and by some courts that require mediation of
certain types of disputes, particularly those that are
likely to be resolved by payment of money by one side
or the other. But virtually any kind of quarrel can be
mediated. As noted in a Cornell Law School publica-
tion, mediation is an ADR method in which “a neutral
person help[s] the parties find a solution to their dis-
pute. Since mediation is less rigid than both litigation
and arbitration, it allows for creative techniques that
would not be acceptable in other settings. For instance,
a mediator can speak ex parte with each side to find
mutually acceptable solutions that might not otherwise
emerge.”* Mediation is a technique in which a person
with no connection to the dispute assists the parties in
coming to a settlement. The parties themselves must
agree to a resolution; the mediator has no authority to
force any conclusion on anyone.

Most court-approved mediators have undergone
training specific to the mediation process although they
may not have expertise in the subject matter at issue. A
party may choose to look for a mediator who has that
expertise, although many mediators are able to become
familiar enough with the subject matter to guide the

participants through the negotiations. Mediation is just
that — a negotiation by the parties with the help of
someone who has no connection to any party. There
may be many more than two parties, with very differ-
ent interests, involved in a dispute, yet they can arrive at
a mutual solution with the help of a mediator.

Arbitration

Arbitration i1s another ADR technique, but it differs
from ENE and mediation in that this method bears
many of the attributes of litigation. The American Bar
Association defines arbitration as: “a private process
where disputing parties agree that one or several indi-
viduals can decide about the dispute after receiving evi-
dence and hearing arguments. Arbitration is different
from mediation because the neutral arbitrator has the
authority to decide about the dispute.” Discovery is
sometimes permitted, but within the parameters deter-
mined by the arbitrators or the parties. Arbitrators
hear the evidence and arguments, resembling what
judges do, but the process can be less formal and can
be accomplished more expeditiously than many tri-
als. Arbitrators usually are not bound by state or fed-
eral rules of evidence and, in some situations, are not
required to apply the governing law.

The parties can choose how many arbitrators to
use. When only one is retained, that person should
be completely neutral. When the stakes are high or
the issues complex, more than one may be selected.
In that event, each party chooses an arbitrator, and
those party-affiliated arbitrators choose a third neutral
who will chair the panel. Parties can elect to have a
binding decision or a non-binding decision. Whereas
ENE is intended to provide an independent opinion
about the matters at issue and mediation is intended
to help the parties come to an agreement of their own
volition, arbitration is a voluntary process in which the
parties agree that the arbitrator will issue an award.
When binding arbitration is chosen, the award can be
enforced by the winning party, and in that regard, is
similar in outcome to the results of a trial in court. An
opinion issued by an arbitrator may or may not provide
an explanation of the reasons for the award.

“Baseball arbitration” is a special form of dispute
resolution that developed as a method of solving profes-
sional baseball disputes. It is intended to decrease the
cost and help resolve disputes quickly. Baseball arbitra-
tion 1s used occasionally in business dispute contexts as
well. In this process, each party presents a proposal and
the arbitrator is bound to choose one, without making
any changes. For example, if one company indicates it
will pay US$100,000 but the other company demands
US$1,000,000, after hearing the evidence and argu-
ment, the arbitrator must select either the US$100,000
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or the US$1,000,000. No other determination is
permitted.

Because of the similarity to trial, arbitration may
not be viewed as a preferred alternative to litigation in
every instance. However, arbitration is less formal and
generally faster than trial. In binding arbitration, the
arbitral award is final and the ability to appeal is sub-
stantially curtailed. That limitation, alone, may save
the parties significant cost and delay.

Conclusion

Not every lawsuit is capable of consensual resolution.
Nonetheless, examining the alternatives early in a dis-
pute is likely to be a cost-effective, sensible enterprise
before undertaking litigation that ends in a trial with
possible appeals by the losing side. At trial, parties
are always confronted with the litigation risk of who
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will win and who will lose. Making the effort to reach
agreement that minimizes the risk and reduces costly
and time-consuming litigation and appeals will be
appreciated by the company’s owners and build good
will with the disputant.
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